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MAIL STOP AF 

Commissioner for Patents 
P,0. Box 1450 
Alexandria, VA 22313-1450 

Dear Sir/Madam; 

This paper is being filed with a Request For Pre- Appeal Brief Review and a Notice of 
Appeal, Applicants seek formal review by a panel of examiners of the claim rejections raised in 
an Office Action mailed April 7, 2006 (hereinafter referred to as tlie "OfSce Action")- By the 
Office Action, at least one claim stands twice rejected. Accordingly, appeal of the rejection, and 
request for pre-appeal brief review are timely and proper. 

More particularly, Applicants request review of the 35 U.S.C. § 1 12, first and second 
paragraph rejections of Claims 3, 6, 9. 14, 17. 22, 25, 28, 31, 34, 37 and 41, and the 35 U.S.C. § 
103(a) rejection of Claims 1 to 42 based on U.S. Patent No, 6,192,340 (Abecassis) and U.S. 
Patent No. 5,926,207 (Vaughan). The remarks made herein supplement Applicants' remarks of 
record in the instant case. 

Taking the 35 U.S.C, § 1 12 rejections first, the Office Action focuses on the use of the 
phrases "first community" and "second community," and contends that "a second community, 
inherently and by its nature, cannot in any way exist without a first community" and it is 
therefore concluded in the Office Action that '^a first community cannot in any way ever be 
determined from a second community." The Office Action further contends that Applicants' 
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specification "does not reasonably provide enablement for evaluating preferences of a second 

community in order to determine a first community from a second community," 

In response, the words "first" and "second" are used merely to differentiate betwreen one 

community and another community, and such use is a common and accepted convention. 

Reference is respectfully made to 3M Innovative Properties Co, v. Avery Dennison Corp,. 69 

USPQ2d 1050 (Fed. Cir. 2003), wherein the court stated: 

"[t]he use of the terms 'first* and 'second' is a common patent-law convention to 
distinguish between repeated instances of an element or limitation. See, e.g.. Anchor 
Wall Sys., Inc, v. Rockwood Retaining Walls, Inc., 67 USPQ2d J 865 (Fed. Cir. 2003) 
(*fir$t and second sidewall surfaces'); Springs Window Fashions LP v. Novo Indus., 
LP., 65 USPQ2d 1826 (Fed. Cir 2003) (*llrst and second opposed ends'). In the 
context of claim 1, die use of the terms *flrst ... pattern* and 'second ...pattern' is 
equivalent to a reference to 'pattern A' and ^pattern B,' and should not in and of itself 
impose a serial or temporal limitation onto claim 1." Id at 1055. 

Referring to Claim 3, for example, the terms "first" and "second" are used to differentiate 
between first and second commimities, the former being determined from the latter. As indicated 
by the court in the above-quoted case, this is a common and acceptable use of these terms. 
Furtheimore, the Application provides more than adequate support for determining a first 
community from a second community. For one example, and without limitation, reference is 
respectfully made to page 9, lines 5 to 9, which provides a description of selecting a first 
community, from a subscriber database, or a second conunimity, the members of the first 
community having expressed a preference (e.g., provided a rating of 70 or more on a "fevorite 
artist" scale fixim least favorite, 0, to most favorite, 100, for the singer Tori Amos). The 
foregoing discussion should provide more than ample reason to withdraw the 35 U.S.C, § 1 12 
rejections, and such action is respectfully requested. 

Turning now to the other rejection of the claims. Claim 1 recites a method for providing a 
data stream according to preferences of a conmtiunity, A first conamunity of members is 
provided, each member of the community having correspondhig preferences regarding data 
stream content. The members of the first community are determined to have at least one 
preference in common. Characteristics of the preferences of the first community's members are 
determined, and an individual data stream is biased according to the determined characteristics of 
the first community members' preferences. The individual data stream has more content that the 
community likes and less content that the commimity dislikes. 
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The applied art> namely Abecassis and Vaughn, fails to teach, suggest or disclose the 
claimed invention. The applied art fails to teach» suggest or disclose at least the features of 
biasing an individual data stream according to determined characteristics of a first community 
members* preferences regarding data stream content, the first community members determined 
to have at least one preference in common, such tlaat the individual data stream has more content 
that the commimity likes and less content that the community dislikes. 

In response to Applicants' previous remarks, the Office Action states (at page 1 1): 

^*[r]egarding Applicant's argument that categories of music do not read on communities 
of music, Examiner respectfully disagrees. Specifically, Examiner makes reference to 
Applicant's own specification, (pp. 7-13), wherein Applicant states^ Mt is yet another 
object of the present invention to provide community biased music data streajn 
according to a community expressing preferences for music carried by said data stream, 
such as artist or genre*. Thus, Examiner maintains that a category of music, (i.e.: 
Mozart or classical music), clearly and obviously reads upon a community comprised of 
listeners who prefer the respective classical music artist or genre.^ 

It is respectfully submitted that tlie Ofifice Action mischaracterizes Applicants' previous 
remarks', wdiich stated that the music categories described in Abecassis cannot be equated to a 
member community which expresses preferences for music* A category of music, such as 
Mozart or classical music as pointed out in the Ofifice Action, clearly cannot be said to be the 
same as a conraiunity whose members express preferences for such a category of music, for 
example, let along a commimity whose members are determined to have at least one preference 
in common. 

The portion of Applicants' specification identified in the above-quoted excerpt of the 
Office Action clearly cannot be said to state or even imply that a community expressing 
preferences is the same as a category of music, an artist, a genre, for example, for which 
members of a commimity might express a preference. This is not only clear from reading the 
portion of Applicants* specification identified (and quoted) in the OiGce Action, but is also clear 
from a reading of the specification as a whole. A community expressing preferences for an item, 
such as a category of music, clearly cannot be said to be the same as the item for which the 
coDomunity expresses a preference. 

The Office Action further refers to MusicMatch Jukebox and RealJukebox and "tadio-on- 
demand stations," and contends that a number of users choosing fi-ora "available radio-on- 



(t U unclear whm the OHicc Action means by the phrase ''communities of music,** atu) fiirtlier clarification is resptsctfiilly requested. 
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demand stations" forms a community of individuals with similar musical preferences. The 
conclusions reached in the Office Action presupposes features that simply are not disclosed, 
suggested or even supported by the applied art. As is stated in Abecassis, MusicMatch Jukebox 
and ReaUukebox are software media players used to play music, and an individual user can 
access a radio station using the player software. This cannot be said to disclose or suggest the 
claimed limitation of determining a commimity whose members are determiiied to have at least 
one of their preferences in common. 

Wliile the Office Action identifies one section of Abecassis, i.e., col. 17, lines 46 to 49, 
which mentions a plurality of users, this portion of Abecassis is taken completely out of its 
context in relation to the claims, and merely concerns an information provider examining 
requirements of a plurality of users so that the information provider can allocate its information 
gathering resources to gather informational items. Abecassis does not determine commonality of 
preferences of these plurality of users. Rather, this portion of Abecassis is simply examining 
each of the individual user's preferences to determine requirements that each user needs in order 
to allocate infonnation gathering resources to gather the information required by each individual 
user. Nothing in the cited portion discloses or even suggests a conamunity whose members are 
determined to have at least one of their preferences in common, nor even suggest biasing an 
individual data stream in accordance with characteristics determined from the preferences of 
community members, such that the individual data stream is biased according to the determined 
characteristics of the preferences, and biased according to the community members' preferences. 

Rather, and as is supported by the portions of Abecassis cited in the Office Action, 
Abecassis focuses on the individual user, and on playing music for the individual user from the 
user^s own music collection based on user's individual preferences, and nothing in Abecassis 
describes, suggests or in any way discloses a determined community whose members are 
determined to have at least one preference in common. 

To overcome this shortcoming the Office Action relies on Vaughn as allegedly disclosing 
a community. However, Vaughn describes a system \viiich allows a user to define behavior for a 
broadcast chaimel independent of other broadcast channels* Vaughn describes a database which 
maintains a master list of broadcast chaimelSp each channel having associated programmable 
data, which allow a user to define the behavior of a broadcast channel independent of the other 
broadcast channels. At col, 2, lines 24 to 27, Vaughn describes that the programmable data can 
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based on channel type, a listing of channels 
members each of which have associated pre: 
community of members detennined to have 
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allow the user to have a particular logo associated v^rith a broadcast, such that the logo would be 
displayed when the user's television was tur ed to the specific broadcast channel. 

While Vaughn indicates that the master broadcast channel list can be subdivided into lists 

is certainly not the same as a community with 
ferences rec 



yarding data stream content, and/or a 



1 at least onji of their respective preferences in 
common, determining characteristics of the jommunity members' preferences, and/or biasing an 
individual data stream in accordance with the determiJed characteristics, such that the individual 
data stream is biased according to the comnjunity members* preferences, 

Furthermore, and while the above re^ons shou d be sufficient to withdraw the rejection, 
the rejection should be withdrawn for the reason that there has been no showing in the Office 
Action of a suggestion, teaching, or motivatjon that would have led a person of ordinary skill m 
the art to modify the teachings of the applie(| reference s in a manner that would have resulted in 
the claimed invention.^ Without such a sho^^ng, it can only be said that the disclosure of the 

! 

present application is being used as a blueprint to modify the teachings of the applied art to reject 
the claims of the present invention. 

For at least the reasons presented heirein and in Applicants' remarks of record in the 
instant case, Applicants respectfully submit that withdiawal of the 35 U,S,C. §§ 1 12 and 103(a) 
is proper, and such action is respectfully requested. The Commissioner is hereby authorized to 
charge any additional fees which may be required, or credit any overpayment to Deposit Account 
No. 50-2638, Please ensure that the Attorney Docket Jflumber is referenced when charging 
payments or credits for this case. 
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